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The President’s
Column

Marcia Madsen

MoraGaN, Lewis &
Bockius

The Boards of Con-
tract Appeals Bar Association was formed in
December 1988. The Association has come
through its organizational start-up phase, has
initiated a newsletter, and has sponsored some
very good programs. However, the mission of
the BCA Bar Association is broader. This Asso-
ciation was formed to improve the administra-
tion of justice in the Boards and the quality of
practice before the Boards.

During the next two years, the Boards and
the contract disputes process are likely to be
faced with significant
challenges. With declining
budgets and case loads
and the potential retire-
ment of several judges,
there is likely to be pres-
sure to restructure the
Boards. In addition, there
are some in Congress
who are continuing to push “criminalization” of
disputes and would remove jurisdiction from
the Boards over certain issues. The BCA Bar
Association needs to be in a position to step
~up to these challenges.

In the area of quality of practice, the BCA
Bar Association should now be in a position to
. focus on specific areas of practice and ethics
that will improve the effectiveness and effi-
ciency of the Boards. There are issues relating
to discovery, case management and discipline

of proceedings that can be usefully addressed
by the BCA Bar Association.

This Association has the talent and ability
to make a significant contribution to the suc-
cessful functioning of the disputes process. We
need to renew our enthusiasm for the task and
take some positive steps this year. | look for-
ward to working with alf of you. |
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Editor’s Corner

Peter A. McDonald
DeLoiTTE & TOUCHE

You will notice that Jim
Nagle relinguished the po-
sition of editor and, as
some of you may suspect,
there is an interesting but
unpleasant story behind it. :

The officers of the BCA Bar had become
dissatisfied with Jim Nagle as the editor and
gradually concluded that a replacement would
be necessary. The cause of their dissatisfac-
tion was that Jim was always doing such a
scholarly and professional job that it made the
BCA Bar uncomfortable.
In short, by establishing
and maintaining high edi-
torial standards, Jim was
alienating the BCA Bar
leadership. In their dis-
cussions on this topic,
they felt that to spur
membership interest the
quarterly issues needed to be a much more
mediocre product, and if Jim didn’t come down
to their level he would have to be replaced. On
the subject of mediocrity, there was quick
agreement that Pete McDonald was about the
most mediocre guy any of them knew. Well, the
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quality of the summer issue pretty much sealed
Jim’s fate. The task then was how to persuade
Jim to quietly leave. On one of his trips they
arranged to have the head of a dead horse put
in his motel bed, and got his resignation the
next day (it was that easy).

It would be nice if | could bring myself to
thank Jim Nagle for his years of editorship.
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However, the outstanding job he did puts such
enormous pressure on me that my expression
of gratitude would be insincere (and he knows
it). So rots o’ruck, Jim!ll

In this issue, we have an interview of the
Army’s Chief Trial Attorney, COL Riggs Wilks.
We also have the President’s Corner by Marcia
Madsen, an article by Barbara Wixon on
October’s annual meeting, the Judge’'s Corner
by Judge Rollin Van Broekhoven of the
ASBCA, a reprint of Agnes Dover’s recent ar-
ticle in Federal Contracts Report, and the
Accountant's Corner by a gifted but tormented
writer.

The Clause presents a continuing opportu-
nity for articles to make it into print. For this is-
sue, only three submissions were not accepted
for publication: “Woman Gives Birth to Squir-
rel,” “Alien Eats Buick,” and "Pete McDonald
Earns Respect of Colleagues.” If you can write
an article on a slightly higher plane, it will be
given serious consideration.

By this time, you should have all received

your 1993 BCA Bar Directory (YESSSI!!).

Those of you who haven’t should contact me

'~immediately. Your comments o'réuggestions for
. improvement are invited. On that point, the

1994 Directory will include work and fax phone
numbers. Also, a listing of chairs and vice-
chairs of the BCA Bar Committees will be
added and the list of sample forms expanded.
On that point, a couple of BCA judges jokingly
suggested that there be sample forms for the
judges to use for their “appeal sustained” and
“appeal denied” decisions. (That's very funny,
Your Honor...)

Finally, as an editorial comment about how
NOT to conduct oneself as a government con-
tract litigator, | quote from a recent BCA opin-
ion (the case cite and counsel are not provided
to protect the guilty):

“The Government assertsthat appellant’s
motion ... was filed ... ‘to personally
and professionally insult’ Government
counsel. The Government points to
language in appellant’s motion refer-
ring to Government counsel as ‘de-




ceptive’ and ‘deceitful,’ ‘conveniently’
ignoring facts, and having ‘complete
disrespect for proceedings before this
Board,' and calling her Brief ‘sheer

-andintentional sophistry,’ ‘grotesquely
inaccurate,’ and a 'grotesque attempt
at deception.’

...We wishto make it clear, however, that
we regard language such as that used
by appellant as inappropriate, gratu-
itous and understandably taken as of-
fensive by Government counsel, Legal
practitioners who believe that triers
of fact can be or are swayed by the
use of such language are in serious
error.”

‘Nuf said. [ |

Highlights
by Barbara Wixon

Corps oF ENGINEERS—
Boarp oF CONTRACT
APPEALS

The Association held its third annual meet-
ing on October 26th, and by all accounts it was
another success for the nearly one hundred
members who attended. Offering attendees a
more substantive program and more CLE
hours, the program extended into the afternoon
with the addition of a well-received third panel.

The first panel of the day, chaired by Pete
McDonald (Deloitte & Touche), discussed the
draft environmental cost principle from different
perspectives. The other panel members in-
cluded Scott Isaacson (an environmental law
attorney with Bogle & Gates); Rob Nutt (an at-
torney with a prominent environmental contrac-
tor, CH2M Hill, Inc.); Larry Hourcle (formerly
with the DOD General Counsel's Office who
participated in drafting the environmental cost
principle); and Judge Ronald Kienlen (ASBCA),
who presented a view from the bench.

© Annual Meeting .~

The second panel was chaired by Sally
Pfund (Williams & Jensen). This panel dis-
cussed both the problems associated with liti-
gating mid-sized disputes at the Boards and
alternative techniques to expedite the process.
The panel members were Judge James
Robinson (VABCA), Judge David James
(ASBCA), John Dale (Navy OGC), and Howard
Pollack (Braude & Margulies).

At lunch, the Association was fortunate to
have Mr. Norman Augustine as its speaker. Mr.
Augustine, whose distinguished career in the
defense industry led him to the CEO position at
Martin Marietta, offered his observations about
the relationship between industry and govern-
ment in the contracting process, as well as the
merits of cost versus fixed-price type contracts

This panel should not have been

missed by newer attorneys to

‘government contract litigation.

-in defense R&D contracting. His thought-pro-

voking presentation was liberally sprinkled with
good humor, resulting in a thoroughly enjoy-
able speech.

After lunch, Dave Metzger (Davis, Graham
& Stubbs) chaired a panel of distinguished
Board judges. Judge Richard Sollibakke (ENG
BCA), Judge Carroll Dicus (NASA BCA), Judge
Rollin Van Broekhoven (ASBCA), Judge Ste-
phen Daniels (GSBCA), and Judge Ruth Berg
(ASBCA) each offered insights into various as-
pects of Board practice. This panel should not
have been missed by newer attorneys to gov-
ernment contract litigation. It was so worth-
while that it is likely to become a permanent
fixture of the annual meetings, according those
who attend an opportunity to learn matters im-
portant to Board practice. |

[EoiTor’s Note: NEXT YEAR'S

. MEETING IS ALREADY IN THE

PLANNING STAGES. ANYONE
WITH SUGGESTIONS OR
COMMENTS SHOULD CONTACT
BarsarA WixoN (CHAIR,
1993 ANNUAL MEETING
CommITTEE) AT 202-272-
8936.]
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Interview with...
Army'’s Chief
Trial Attorney

COL Riggs Wilks

DEPARTMENT OF THE
ARMY

What do you regard as the three most
important government contract issues to-
day?

The time and expense of resolving govern-
ment contract disputes is certainly one. Dis-
pute resolutions take years and consumes
resources both in terms of money and time.
The ongoing personnel reduction throughout
the Department of Defense will mean even
more delays in resolving disputes.

Source selection is another major problem
area. Selecting the right contractor at the right
price/cost is the key to successful contracting
and dispute avoidance. Awarding a contract to
the right contractor at the wrong price or the
wrong contractor at any price is typically the
root cause of contract disputes.

Finally, contract administration is a signifi-
cant source of contract litigation. Even if a con-
tract is-awarded to the right contractor at the
right price, faulty contract administration (ei-
ther by the Government, the contractor, or
both) will produce disputes and ultimately liti-
gation.

In your opinion, how could each of
these issues be resolved?

| see two ways to resolve the issue of un-
warranted consumption of time and money. To
begin with, set limits on litigation, such as limit-

Armed Services Board of Contract Appeals
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ing the amount of discovery and hearing prepa-
ration. The Federal Court system does this and
it is effective and helpful in speeding their
docket along. One of the requirements of the
Contract Disputes Act was to “provide to the
fullest extent practicable, informal, expeditious,
and inexpensive resolutions of disputes.”
These requirements benefit both parties, and
we should implement measures to reinforce
them.

Secondly, employ alternate disputes reso-
lution (ADR) techniques. The Army recently
conducted its first ADR conference at which
two hundred attendees were trained in the ba-
sics of ADR. | favor using both litigation limits
and ADR. ADR is a particularly effective means
of resolving disputes at the local level. Itis not
as well suited at the appellate level where both
sides are scrambling for lawyers and focusing
on lengthy and costly discovery practices. |

The Army should steadfastly avoid buy-ins and
rely on past performance to a greater extent.
More risk should be placed on and accepted by
contractors, and the price/cost of contracts
should reflect that risk. Mechanisms such as
strong pre-production engineering clauses and
performance specifications are methods of
shifting risk, but these must be carefully
planned, artfully drafted and accompanied by
realistic pricing and appropriate contract types.
In short, we in the contracting community must
apply the requisite thought to ensure solid con-
tracts and reduce disputes.

Regarding contract administration prob-
lems, | sometimes wonder if those of us, both
the contractor and government sides, who work
in this area are missing the lessons of past liti-
gation. We are a relatively stable community
characterized by repetitive contractual relation-
ships and a mobile but identifiable workforce.

We are a relatively stable community

characterized by repetitive contractual

relationship....Why, then, do we see the same

problems over and over again?

will, however, consider ADR in any case at any
time, and my trial attorneys have been so in-
formed. It is a tool that we should have in our
tool box, but | think it is better suited to early
resolution at the local level. | have also in-
structed my trial attorneys to seek litigation
limits and actively participate in setting sched-
ules where possible. Delays rarely benefit the
Government and | expect my lawyers to resist
unnecessary delays.

Although my office is not directly involved
in source selection per se (except for GSBCA
protest defense), | view much of the litigation
we are involved in as resulting from unwise
contract awards. Shrinking budgets and fewer
contracts will result in stiffer competition, which
makes source selection extremely important.

We are all trained and have varying degrees of
experience. Why, then, do we see the same
problems over and over again? It's like a bro-
ken record. We repeatedly litigate the same is-
sues: defective specifications, superior
knowledge, lack of cost overrun notice, lack of
actual authority, defective pricing, estoppel,
and on and on. We all know the issues and the
law. What is the problem? | suspect it is
caused by improper contract awards, inatten-
tion to detail, faulty specifications and shoddy
contract administration. You'll notice that all of
those areas center around communications be-
tween the respective parties. Communication is
both the problem and the solution. Many of the
ADR techniques presented at the Army’s ADR
Conference were simply methods of facilitating

More New
Members

The BCA Bar Associa-
tion warmly welcomes the
following new members:

Ellie G. Bomar
DCMDS-ADG

1200 Main Street, Ste. 650
Dallas, Texas 75202-4399
(W) 214-670-9241

(AV) 940-1241

(F) 214-670-9330

Jim Price

Loral Aeroneutronic

Ford Road, Bldg. 10
Newport Beach, CA 92658
(W) 714-720-6710

(F) 714-720-4633

“Jim Dobkin

Arnold & Porter
1200 New Hampshire Avenue
Washington, D.C. 20036

(W) 202-872-6801 .

(F) 202-872-6720

Jerry Dodd

Harsco/BMY

13311 Industrial Parkway
Marysville, OH 43040

(W) 513-644-6975

(F) 513-642-0022

Carl P. Tobey, Jr.
Gardner & Ferguson

745 East Mulberry, Ste. 100
San Antonio, Texas 78212
(W) 210-733-8191

(F) 210-733-5538

- Kevin G. MacCary

Martin Marietta Corporation
P.O. Box 179, MS 5120
Denver, Colorado 80201
(W) 303-977-3928

(F) 303-977-8703
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communication. Communication is an indi-
vidual capability. The Army's emphasis on cre-
ating a truly professional contracting
workforce, the Acquisition Corps, should de-
velop these individual skills on our side of the
table. On the other hand, contractors should
ensure good communications occur with the
government-customer. Most disputes can be
avoided by thoughtful communications.

What settiement authority do Army trial
attorneys have?

Army trial attorneys have no settlement
authority unless it is delegated to them by the
contracting officer. My trial attorneys are not
contracting officers and cannot bind the gov-
ernment. | think this is well understood by all
but the smallest government contractors. All
settlement agreements must, however, be ap-
proved by the Chief Trial Attorney.

What are the settlement policies at the
Army’s Contract Appeals Division?

Settlement for settlement’s sake is inap-

propriate. The best interests of the Army must -

be served. That does not mean that the Army
must totally win every dispute. A settlement of

see serious settlement discussions near the
middle to end of discovery, which is another
reason why | prefer limitations on discovery.
Settlement is preferable to full litigation; how-
ever, not all cases will or should settle.

What is the average caseload for your
trial attorneys?

We presently have 550 cases in our office
spread out among 25 trial attorneys. Math-
ematically, that averages out to 22 cases per
attorney. Some of my more experienced attor-
neys are involved in larger, more complex
cases and necessarily carry a numerically
smaller caseload. Some attorneys, therefore,
will have a greater number of small to mid-
sized cases.

How are “monster” cases handled in
your office?

We rely upon our clients to provide litiga-
tion teams to support large cases. | do not

~have the ability to hire more attorneys or more

support staff for large cases. Therefore, the
amount of litigation support I-am able to assign
to a given case is limited, typically one trial at-
torney as lead counsel and one paralegal.

Certain firms...acquire reputations, but the

institutional memory in our office is not long, due

to personnel turnover.

ninety cents on the dollar may be in our best
interest under certain circumstances. Both
sides should enter settlement negotiations
from a win-win position. | encourage intelligent
settlements at the appropriate time. Intelligent
settlements require information which requires
some degree of discovery. When a case
reaches my office, the contracting officer has
taken a position which may or may not be cor-
rect. | expect my trial attorneys to focus initially
on the development of trial strategy, issue
identification and fact finding, not settlement.
As this process progresses, settlement will be
considered in every case, Typically, | expect to

None of my trial attorneys are assigned full
time to only one case. Several cases have
more than one trial attorney assigned on a
part-time basis. The bigger the case, the more
support | expect from the client.

How does the Army’s personnel rota-
tion policy affect case management at the
Contract Appeals Division?

Personnel rotation in the military is both
an occupational problem and a blessing.

On the problem side, it disrupts case man-
agement continuity. If cases were resolved
more rapidly, it would be less of a problem. |
can expect to have a trial attorney assigned for




three to four years. Our lawyers are hand
picked, but none come to this assignment with
experience in this type of civil litigation. Some
have contract experience, many have criminal
trial experience, but only a few have both con-
tract and trial experience. The learning curve
to develop into a good contract law attorney
varies, but | estimate that it takes two years to
develop the basic skills and knowledge
needed. This means only one or two years of
high productivity before we lose the attorney.
Fortunately, we get outstanding officers who
are bright, industrious and have historically
held their own against even the most skillful
opposition.

On the blessing side, frequent rotation
helps 1o infuse fresh thoughts and ideas. It
also helps to reduce burnout in a high stress
environment.

Are Army trial attorneys trained in gov-
ernment contracts prior to being assigned
to the Contract Appeals Division (CAD)?

Government contract experience is a
highly desirable, but not always attainable,
commodity for assignment to our office. Those
officers with a lack of experience in govern-
ment contracts are sent to the Judge Advocate
General’s School in Charlottesville, Virginia,
for training. We also conduct in-house training
for new trial attorneys. Training is tailored for
each new attorney depending upon that
officer’s experience. It is also my policy that
each team chief assign himself as co-counsel
on at least one case with each of the attorneys
on that team. The object is to allow the inexpe-
rienced attorneys to feast from the banquet
table of those more experienced. In that sense,
training is mentoring.

Do some law firms and/or their attor-
neys acquire reputations at your office and,
if so, what role does that reputation play in
case management?

Certain firms and attorneys do acquire
reputations, but the institutional memory in our
office is not long due to personnel turnover.
Typically, contractors in large cases have large
law firms representing them. My trial attorneys

naturally discuss amongst themselves their
cases with opposing law firms and reputations
are formed—both good and bad. However, as
trial attorneys are transferred and cases are
resolved, that perception is lost and new ones
are formed. As far as | am concerned, reputa-
tions play no part in case management. The
better and more experienced the lawyers in-
volved, however, generally the smoother the case.

What is your opinion about cases being
decided by a single judge, i.e., bench deci-
sions?

| think bench decisions are appropriate in
some cases; usually those of relatively small
dollar value and where there are no significant
issues involved, a decision about which would
influence the procurement process. Bench de-
cisions are one way to help speed cases along.
In bench decision cases, both sides avoid hav-
ing to file post hearing briefs and the hearing
judges avoid having to write a formal decision.
Additionally, the parties waive all appellate
rights. On the flip side, however, bench deci-
sions generally don't do anything to save time
on the front end, that is, in the discovery and
pre-hearing expenditure of time and effort and
expense. Also, in my opinion, bench decisions
may tend to encourage, strictly because of hu-
man nature, all parties involved to focus, even
unintentionally, on equitable solutions.

We appreciate your talking with us.

Thank you very much. [ |

U. S. Army Corps of Engineers
Board of Contract Appeals

20 Massachusetts Avenue
Washington, D.C. 20314-1000
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THE JUDGE’S
CORNER:
Cultural
Analysis and
Changing
Notions of
Judicial
Decisionmaking

a
il

Rollin A. Van Broekhoven

ASBCA

[Eoiror’s NOTE: THIS ARTICLE IS CONDENSED FROM
THE AUTHOR'S PAPER OF THE SAME TITLE PRESENTED
a1 Oxroro UniversiTy, U.K.]

In order to carry the necessary authority
for decisions of a court to be accepted, the
question arises as to how the adjudication pro-
cess is to be accomplished. There are certain
underlying assumptions about the traditional
juridical role. In the United States, the system
of adjudication developed attributes that distin-
guish it from juridical systems in most parts of
the world. :

Our system is based on an “adversarial’
model in which the parties control the pace and
shape of the litigation. The parties investigate,
prepare, and present evidence and arguments.
The fact finder, whether jury or judge, receive
the evidence by listening to testimony and ex-
amining exhibits presented during the trial.

This is distinguished from the “inquisito-
rial” model, used in most parts of the world
with a civil law tradition, where agents of the
state control the litigation.

It is frequently heard that there is a crisis
of congestion in the courts. The number of

-cases docketed continues to climb. Part of this

is due simply to growth in the population and
economy, but there are other contributing
causes such as the greater number of lawyers,
the proliferation of laws, a litigious society, and
S0 on.

The public’s expectations concerning the
courts is having an affect on the way courts de-
cide disputes. Former California Chief Justice
Rose Elizabeth Bird wrote in a 1981 ABA
Judge's Journal:

The most overwhelming impression that
our culture conjures up isone of speed.
ltis life in the fast lane, characterized
by a feeling of urgency born of des-
peration and boredom rather than a
sense of purpose.

Our society demands instant answers to

the most complex problems. We are willing to

; take action, and even
adopt the most radical
ideas after little or no re-
flection.

A trend in our society
is what has been called a

- “cultural war,” which has
significance both in the nature of the societal
dialogue about our identity as Americans and

in the role of courts in America. Cultural war or

conflict is defined very simply as political and
social hostility rooted in different systems of
moral understanding. This trend has implica-

. tions for the adjudication of disputes and, in-

deed, for the kinds of disputes that come to the
courts. This trend is also one of several bases
for many of the reforms being pressed upon
the adjudicatory process.

Many judges have departed from the ear-
lier notions of the traditional nature and func-
tion of the judicial process and have adopted a
more active “managerial” role. Rather than de-
scribing the task of judging as judicial
decisionmaking, judges are now describing
their task as “case management.” Judges are
not only adjudicating the merits of disputes
presented to the courts, but they are also
meeting with considerable regularity in cham-

_bers with litigants to encourage settlement and

to oversee case preparation. Therefore, judges
are playing a much more critical role in shap-
ing litigation and influencing its results.
Traditionally, judges took a much more
passive role in case preparation and pretrial




activities. The parties were responsible for pre-
paring their case for trial according to the own
devices. The creation and implementation of
new discovery rules in 1938 changed this. Par-
ties could now seek judicial assistance in ob-
taining from each other all information “not
privileged which is relevant to the subject mat-
ter in the pending action.” Rule 26 of the Fed-
eral Rules of Civil Procedure further provides
that the court may direct the parties to appear
before it for a conference on discovery, and to
deal with matters such as the issues as they
then appear in the case, a proposed plan and
schedule for discovery, and any limitations to
be placed on discovery.

The implications of this activity are far
reaching. Judges must now immerse them-
selves in the factual details of the case much
earlier than previously required. Secondly, in
deciding discovery issues, judges must often
consider the party’s theory of the case and liti-
gation strategy. For example, what theories
would make certain kinds of information rel-
evant? What evidentiary problems does this
party face? Has the party sought more informa-
tion than is needed? Is a motion to compel pro-
duction of certain documents or a motion
opposing the production of documents simply a
tactic to delay the processing of the case, or
an attempt to intimidate the opposing party in
order to gain an advantage rather than find the
facts? Would public disclosure of the informa-
tion sought cause harm unrelated to the spe-
cific case to the party? Instead of judging the
merits of a case on the basis of an analysis of

the legal import of past events, judges are hav-

ing to assume the position of a party and then
guess about the future course of the case. Rul-
ings on these kinds of discovery issues can
well alter the future shape of the case and the
results by making certain theories and proofs
possible and others impossible.

The case management approach to judi-
cial decisionmaking changes the form and sub-
stance of the adjudicatory process. Whereas
the image of justice is evoked in the formal and
stylized structure of courtroom interaction and

proceedings, the informal pretrial conference

setting in chambers evokes the image of an or-
dinary business meeting. Rather than an
adjudicatory process which, for the most part,
takes place in the public domain and in which
the public record is within reach of an appel-
late court, pretrial conferences are away from
the public view and judicial acts are rarely ex-
posed to either public scrutiny or appellate re-
view. In-chambers attorney arguments replace
witnesses’ testimony, given under oath and
subject to the lawyer’s and judge's detailed ex-
amination. Judicial proposals for compromise
replace formal orders.

With blindfolds removed, judges become
participants in the shaping of the storytelling
upon which they must base their decisions.
Their involvement in the planning stage allows
them to evaluate the strengths and weak-
nesses of the claims and defenses before the
parties have had the opportunity to develop
their claims or defenses through the sworn tes-
timony of witnesses. The result is that judges
can acquire, test, and use knowledge in ways
that judges adjudicating disputes under the tra- -
ditional judicial models could not.

There is another consequence that is often
overlooked in evaluating the effects of mana-
gerial judging. Where the process is hidden
from public view or.examination, where results

Directory Updates for NASA BCA

Members are requested to note the following change of address and
phone number for the NASA BCA listed on page 5 of the Directory:
NASA Board of Contract Appeals
One Independence Square, Code JD
Washington, D.C. 20546

(W) 202-358-3890
(F) 202-358-3197

CHAIRMAN
Carroll C. Dicus, Jr.
"~ Vice-CHAIRMAN
Lisa Anderson Todd
RECORDER

Grace Feola
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are dependent on compromise, efficiency, ex-
pediency, and judicial jaw-boning, the public
(and perhaps even the litigants) may wonder
about justice, equality, fairness, neutrality, and
independence from partisan or private interests
outside the confines of the particular dispute.
Each case can result in an ad hoc accommoda-
tion to competing demands, thereby introduc-
ing chaos, confusion, and uncertainty in the
development and explication of law, depriving
law of its important purpose of providing soci-
ety with a stable basis and guide so that
people may conduct themselves with some
reasonable expectations concerning the conse-
quence of their conduct.

Closely related to this consequence in the
case of managerial judging is that pretrial ac-
tivity tends to affect fewer people than would
be the case in a full blown trial where the re-
sults of judicial decisionmaking are more often
based on the merits of the case and are visible
to more people. The heart of the adjudication
of disputes is that it somehow uniquely fixes
responsibility and accountability for the con-
duct of the participants in the events giving rise
to the dispute. It answers the questions: What
happened? Who is to blame? What rights does
one have? What is wrong with certain conduct?
Who behaved well and met the obligations im-
posed by law? Who, by design, greed, neglect,
or insensitivity to the rights of others has
caused injury or harm? How and why is re-
sponsibility to be borne by the participants or
apportioned between the parties? In manage-
rial judging, these questions are often left un-
answered. Fundamental problems remain
uncorrected. Individuals and organizations do
not learn from their mistakes. Therefore, the
problems continue to persist and the number of
disputes requiring judicial resolution continue
to increase.

Professor Judith Resnik, in a Harvard Law
Review article on managerial judges, suggests
that the erosion of traditional due process
standards has been a by-product of judicial
management. As a general proposition, she ar-
gues that the techniques, goals, and values of

judicial management appear to elevate speed
over deliberation, impartiality, and fairness.
This would appear to be supported on the ba-
sis of much of the current literature on judicial
management, which seldom stresses the val-
ues of due process and impartiality, such as
the accuracy of decisionmaking, the adequacy
of judicial reasoning, and the quality of adjudi-
cation. Rather, the emphasis in this literature is
on speed, control, and quantity.

There are several reasons why there might
be an erosion of traditional due process as a
consequence of judicial management. The first
relates to judicial power. Judges have consid-
erable power because they decide contested
issues and can compel obedience to rulings
through the use of sanctions. Since a single
judge retains control over all phases of litiga-
tion under the individual calendar system,
transforming the judge from adjudicator to
manager significantly expands the opportunity
for judges to use, or abuse, their power. The
judge can create rules for the processing of the
case without being required to submit his or
her rulings and ideas to the discipline of a writ-

- -ten justification or to outside scrutiny. More-
" over, there are few or'no explicit norms or

standards to guide judges in their demands on
litigants, or in their determination of what is
good management of the case, or what is an
appropriate speed for preparation.

Secondly, strong-willed case management
can be a threat to impartiality, along with pri-
vacy and informality inherent in much of the
pretrial activity, the amount of information the
judges receive before the trial, frequent pretrial
interactions between judges and parties or
counsel which can generate feelings of admira-
tion, friendship, or antipathy, and peer review
of comparative performance data by col-
leagues on the bench. The judge’s prestige
may ride on efficient management of cases and
the rapidity and number of dispositions. As a
result, judges may gain stakes in the cases
they manage. With the individual calendars,
the considerable investment in time and scru-
tiny of the merits of the case during its pretrial




processing (and emphasis on the number and
rapidity of dispositions), judges may be reluc-
tant to recuse or disqualify themselves when
their impartiality is questioned. An adjudicatory
process that is open to the public and in which
written decisions must be justified on the basis
of clearly stated facts and reasoned application
of the law, which decisions and rulings are
subject to outside review, would preserve the
legitimacy of the judge’s decisions or rulings in
the face of such challenges.

In conclusion, both the background factors
mentioned above and the public expectations
concerning the role and operations of courts
and boards of contract appeals should prompt
judges and trial lawyers practicing before
courts to reflect on these issues. While Ameri-
can litigation may not have completely aban-
doned the “adversarial” nature of the
Anglo-American tradition, these trends suggest
a movement toward the “inquisitorial” model of

litigation followed in most civil law systems
practiced throughout the world. Moreover,
while these trends may be found in federal and
state courts throughout America, to the extent
that the practice before boards of contract ap- -
peals becomes increasingly judicialized, the
trends are beginning to become apparent in
our practice. This can be more troubling than
would be the case in federal and state courts
because boards of contract appeals are func-
tionally located in the executive branch of the
government and are regarded, to some extent,
as agents of the heads of the agencies in
which they function. The way that we respond
to these changing notions of litigation and judi-
cial decisionmaking can affect the public per-
ception of fairness and due process provided
by the boards of contract appeals and the le-
gitimacy and authority of their decisions. n

Laura Kennedy
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Boards of Contract Appeals Bar Association
Statement of Financial Condition
For Fiscal Quarter ending 31 Jan 1993

BeainnING CAsH BALANCE,
30 Nov 1992'

$16,550.69
FUND INCOME
Membership dues 75.00
1992 Annual Meeting? 85.00
TOTAL FUND INCOME
$160.00

Treasurer’s Report

FUND DISBURSEMENTS

Newsletter (Fall) 923.94
1993 Directory 2,832.02

TOTAL DISBURSEMENTS
$3,755.96

ENDING CASH BALANCE
$12,954.73

Speaking as your Treasurer, we are finan-
cially sound and reasonably anticipate growing
membership. No dues increase appears neces-
sary at this time. Due to our financial health,
we are in a position to expand programs for the

BCA Bar membership.

' PER BANK ACCOUNT STATEMENT FROM NATIONSBANK,
PENTAGON.
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The Defense Conversion, Reinvestment, and

Transition Assistance Act of 1992

Agnes P. Dover!

STEPTOE AND JOHNSON

LAST YEAR, Congress passed the Defense Conversion, Rein-

vestment and Transition Assistance Act of 1992 (“the Act”) as part of the National
Defense Authorization Act for Fiscal Year 1993. Pub. L. 102-484. The Act sets out
an extensive program for assessing, planning, and promoting the defense indus-

trial base and, in a significant departure from the Bush Administration’s free mar-
ket approach, provides support and assistance directly to the defense industrial

sector.2 Over $1.5 billion is authorized to

" implement the Act; nearly half of that amount is

WINTER

dedicated to defense industry and technology
base programs.® .

The Act is an ambitious initiative charac-
terized by numerous joint industry-government

programs designed to revitalize the nation’s in-

dustrial and technology base and to ease the
transition from primarily military to commercial
enterprises. it offers numerous opportunities
for industry to work together with government
to research and develop dual-use technolo-
gies, and to promote the growth of high tech-
nology industries in both defense and
non-defense areas.

Significantly, the Act explicitly embraces a
policy for civil-military integration and recog-
nizes that current procurement laws are barri-
ers to such integration. It also articulates a
policy for reducing the government’s depen-
dence on sectors that are economically depen-
dent on Department of Defense (DoD)
business.

In recent years, Congress has undertaken
various attempts to encourage DoD to make
greater use of commercial items.* However,

these previous efforts were motivated primarily
by a desire to maximize the cost efficiencies of
buying from commercial suppliers. This year's
legisiation is different in that it addresses the
need for greater use of dual-use and commer-
cial items in the broader context of preserving
national industrial base capabilities.

The Act also goes further than previous ef-
forts by providing financial and technological
support to industry to pursue research and de-
velopment of dual-use and commercial items.®
Given the significant support authorized for
dual-use initiatives, particularly at the early re-
search and development phases, it offers hope
for being an effective vehicle for civil-military
integration.

In addition, in recognizing the need for
procurement law reform, the Act ties in well to
on-going efforts to streamline acquisition laws.
Specifically, the Advisory Panel on Streamlin-
ing and Codifying Acquisition Laws (“§ 800
Panel") is reviewing acquisition faws applicable -
to DoD.¢ It is expected to complete a report in
early 1993 that will include recommendations
on repealing or amending laws that may be un-
necessary or unproductive. Given the Act’s ref-




erences to the need to streamline acquisition
laws, the Panel's recommendations will un-
doubtedly be of great interest; they have the

potential to provide a blueprint for further legis-

lative action.

This article addresses portions of Titles 41
and 42 of the Act concerning technology and
industrial base issues. Other titles of the Act,
concerning community adjustment, personnel
education, training programs, etc., are beyond
the scope of this article.

BACKGROUND

In the past few years, there has been sig-
nificant concern in Congress and the private
sector about the adverse effects that defense
budget reductions are having on the'nation’s
technological and industrial capabilities. Nu-
merous private and public studies documented
the decline in U.S. industrial competitiveness
and how that decline has been exacerbated by
reductions in U.S. government defense spend-
ing.” Many in the defense community began to
call for government action to stem the tide®
while Representative (and now DoD Secretary-
designate) Les Aspin offered new ideas for
strengthening U.S. industrial capacity.’

In the midst of this renewed focus on in-
dustrial competitiveness, two congressional
task forces were appointed to study and make
recommendations for strengthening the de-
fense industrial base in an era of declining de-
fense budgets. The House Armed Services
Committee’s Panel on the Structure of the U.S.
Defense Industrial Base, chaired by Represen-
tative Dave McCurdy," issued a report on April
7, 1992 and the Senate Democratic Task Force
on Defense/Economic Transition, chaired by
Senator David Pryor, issued a report on May
21,1992."

The House Panel's report recommended
both short-term and long-term initiatives to
strengthen the defense industrial base. Many
of the Panel’s recommendations were ulti-
mately included in some form in the Act as
passed, e.g., conducting a national critical

skills and manufacturing capacity assessment;
accelerated development of dual-use technolo-
gies, promoting government-industry partner-
ships for critical technology development and
eliminating barriers to civil/military integration.

The Senate Democratic Task Force ad-
dressed many of the same initiatives recom-
mended by the House and offered several
additional recommendations, some form of
which were also eventually included in the Act,
e.g., establishment of regional technology alli-
ances, funding of regional and state manufac-
turing extension services, and redirecting the
activities of federal laboratories.

While the House and Senate panels were
addressing defense conversion and industrial
base issues, the Defense Conversion Commis-
sion also began its work. Congress authorized
the establishment of the Commission last year
to “[d]efine the economic and labor difficulties
that [DoD] and defense-related industry can . ..
expect to face” and to “[rlecommend a coordi-
nated national strategy to address these con-
cerns.”®

The Commission was not appointed until
April of this year and did not begin to hold pub-
lic hearings until July 30. Its report was issued
just recently.” In the meantime, Congress
moved ahead at a much faster pace.

Following publication of the two Congres-
sional task force reports, the House and Sen-
ate began consideration of concrete legislative
solutions. Amendments to the then pending FY
93 DoD Authorization bills were offered and
passed in both the House and Senate, giving
birth to the Defense Conversion, Reinvestment
and Transition Assistance Act of 1992.

This article highlights three key areas of
the defense industrial base portions of the Act:
Policies and Planning; Government-industry
Partnership Programs; and Defense Advanced
Research Projects Agency.

PoLicIES AND PLANNING

The key policy and planning organ for de-
fense industrial base issues will be the Na-
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tional Technology and Industrial Base Council
made up of the Secretaries of Defense, En-
ergy, Commerce and Labor." The Council will
have an overall coordinating role to ensure co-
operation among the various federal agencies,
to provide advice and recommendations on
specific programs and changes in acquisition
policy and to provide overall policy guidance.
The Council is to have various responsi-
bilities. For example, it is required to conduct
comprehensive assessments of the capabilities
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of the national technology and industrial base
to attain national security objectives. § 4215. In
addition, the Council is required to work with
the Secretary of Defense to establish a pro-
gram for analysis of the national technology
and industrial base. § 4213. The Council is
also required to prepare multi-year plans for
ensuring that the federal agencies’ programs
are appropriately planned and coordinated to
reach national security objectives. The plans
are required to include goals, milestones and
priorities relating to programs dealing with criti-
cal technology development, manufacturing
technology, reducing foreign dependence, etc.
§ 4216.

These plans must also include recommen-
dations on acquisition reform—ways to elimi-
nate the “adverse effect of federal law on the
capability of the national technology and indus-
trial base” § 4216. Further, the regulations gov-
erning preparation of the plans are required to
provide guidance on, inter alia, expanding the

- government’s use of commercial specifications,

reducing the use of unique accounting and ac-
quisition requirements, and identifying effective
mechanisms for transferring technology from
the DoD and DoE to other government, aca-

-demic and commercial entities. § 4220.

Giving the Council responsibility for as-

_ sessing the strengths and weaknesses of the

defense industrial base appears to be a re-
sponse to congressional concerns about the
lack of adequate data about industrial capabili-
ties at the contractor and subcontractor levels.
The House Panel concluded that “[t]here has
been no adequate, unbiased assessment of
the defense industrial base in terms of what we
need, how to retain it or how to develop it.”*® In
the joint explanatory statement accompanying
the conference report, the conferees ex-
pressed their apparent dissatisfaction with DoD
studies of industrial base capabilities, noting -
specifically that
[T]his provision has been included out

of recognition thatthe Department has

not established the necessary capa-

bility to undertake a comprehensive
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analysis of the industrial and technol-
ogy base; it is not to be used as an
excuse for delay in developing that
capability. In particular, this provision
may not be used as a basis for failure
toundertake assessments required by
existing law or that are readily within
the capability of current publicand private
sector organizations.'®

Additionally, the Act contemplates contrac-
tor-sponsored efforts to project and plan their
own defense conversion efforts. It contains a
provision that would require DoD to provide in-
centives to defense contractors to undertake
their own industrial diversification planning.

§ 4239. While this provision is not as specific
as the Senate bill, which would have made the
costs of industrial diversification planning ex-
pressly allowable,” it does indicate congres-
sional recognition of the importance of
planning by contractors as well as the govern-
ment.

The creation of the National Defense
Technology and Industrial Base Council as a
central policy-making and planning function
with inter-departmental representation is a
sound approach for gathering essential infor-
mation and for developing sensible long-term
plans. The Council’s coordinating role will also
extend to serving on the Economic Adjustment
Committee,'® another interdepartmental organi-
zation charged with coordinating and facilitat-
ing defense economic adjustment programs.

§ 4212

The need for coordination among the vari-
ous effected federal agencies is essential to
ensure that the numerous defense conversion
initiatives are effectively executed. Additional
guidance and direction from the Executive Of-
fice of the President would also help give the
transition initiatives an appropriate level of pri-
ority among the agencies.'

Although intended to enable the Council to
prepare its assessments and reports, Pub. L.
102-484 contains a sweeping data collection
provision that is potentially burdensome to the
defense contractor community. Section 4217 of

the Act allows the President to obtain informa-
tion through review of documents or through
sworn testimony and to require reports from
“any person as may be necessary or appropri-
ate”. Failure to comply may result in criminal - -
penalties, including fines or imprisonment. The
data collection provision parallels language
contained in the Defense Production Act
(DPA), 50 U.S.C. App. § 2155. The provision
was added in conference reportedly because of
concerns about the expiration of the parallel
DPA authority. However, the DPA was
reauthorized,® thus presumably negating the
need for separation data collection authority in
Pub. L. 102-484.

Further, § 4217 requires issuance of regu-
lations ensuring that the data collection author-
ity be used “only after the scope and purpose
of the investigation, inspection, or inquiry to be
made have been defined by competent author-
ity and it is assured that no adequate and au-
thoritative data are available from any Federal

or other responsible agency.” Thus, to the ex-

tent that data are already being collected by
the Department of Commerce under its DPA
authority or otherwise, the data collection au-
thority of Pub. L. 102-484 is not necessary. Fi-
nally, to the extent that regulations
implementing § 4217 are separately issued,
the drafters should provide appropriate safe-
guards to ensure that the authority will not be
over-reaching and that the data requests under
the Act do not duplicate the numerous other
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-data and audit requests directed at contrac-

tors.?

GOVERNMENT-INDUSTRY PARTNERSHIP
PROGRAMS

The Act authorizes several partnership
programs designed to encourage cooperative
arrangements for the research and develop-
ment of dual-use, commercial-military and ad-
vanced manufacturing technologies.?? These
partnerships require cost-sharing among par-
ticipants and allow for significant involvement
by the DoD laboratories.

For example, Section 4221 of the Act
recodifies the defense dual-use critical tech-
nology partnerships that were established un-
der 10 U.S.C.§ 2523 in 1991. Continuation of
the program permits DoD to provide financial
and technical assistance to private firms and
nonprofit research institutions through coop-
erative arrangements (as well as through'
grants, contracts or other transactions) to en-

courage research, development and applica- -

tion of dual-use critical technologies.? Thirteen
partnership programs are already in progress
and DoD expects them to achieve substantial
technological advances in areas that are criti-

posals focussing on the extent to which they
advance and enhance the national security ob-
jectives articulated in the Act. Further, Con-
gress invited recommendations from private
industry for partnerships with DoD laborato-
ries.® Similar partnership programs are also
created for commercial-military integration and
defense advanced manufacturing technology.
§§ 4222, 4232. To the extent that these part-
nership programs do in fact seek private sector
input at the early stages of research, they offer
significant opportunities for industry to offer
ideas with commercial development potential.
In addition, the Act calls for the Secretary
of Defense to establish a program to diversify
the activities of the defense laboratories and to
establish an Office of Technology Transition.
§§ 4224, 4225. The Federal Defense Laborato-
ries Diversification Program is designed to en-
courage greater cooperation between the
defense laboratories and private industry and
permits the laboratories to transfer defense or
dual-use’technologies from the labs to private
firms via the exchange of patents or licenses,
cooperative research and development agree-

" ments, etc.? The Office of Technology Transi-

tion will-be charged with ensuring that

_Thus, to the extent that data are already being

collected by the Department of Commerce under

its DPA authority or otherwise, the data collection

authority of Pub. L. 102-484 is not necessary.

cal to national security, such as opto-electron-
ics and high-speed communications.

The Act specifies partnership projects for
FY 93 including, for example, digital communi-
cations, optical electronics, marine biotechnol-
ogy, and robotics applied to defense
environmental restoration efforts.

Partnership projects will be selected
based on competitions, with evaluation of pro-

technology developed for national security pur-
poses is integrated into the private sector. One
of the Office’s various coordinating functions
will be to assist private firms in resolving “prob-
lems associated with security clearances, pro-
prietary rights, and other legal considerations”
involved in technology transfers.

Given the potential data rights issues and
other difficulties in this area, the creation of an




Office to help resolve technology transfer is-
sues is encouraging. Also, the Act establishes
a Military-Civilian Integration and Technology
Transfer Advisory Board (composed of repre-
sentatives of both the private and public sec-
tors) to advise the National Defense
Technology and Industrial Base Council on
planning and implementing programs for mili-
tary-commercial integration and application of
dual-use technology programs. § 4226. This
would provide another vehicle for industry to
raise technology transfer issues with govern-
ment decision-makers.

Congress'’ interest in creating opportuni-
ties for greater cooperation between the gov-
ernment, including its laboratories, industry,
and academia, is an invitation for industry to
take advantage of the significant R&D capabili-
ties of the government. While industry will be
expected to bear more and more of the costs
of these programs over time, the government’s
initial financial commitment—nearly $600 mil-
lion in FY 93 for the various partnership and
technical assistance programs—should be a
significant incentive to encouraging private
sector participation.

Derense ADVANCED RESEARCH
PRoJECTS AGENCY

The Senate bill provided a statutory char-
ter for a civilian version of the Defense Ad-
vanced Research Projects Agency (DARPA). S.
3114, § 809. The notion of a statutory charter
for such an agency was rejected in conference,
but language expressing the sense of Con-
gress on how DARPA should be operated was
included instead. Specifically, the Congress
suggested that DoD rename DARPA as the
“Advanced Research Projects Agency” (ARPA)
and that its mission be adjusted to focus on
fostering an integrated national technology
base. § 4261. Additionally, Congress sug-
gested that the new ARPA undertake both
dual-use and military projects, that it include in
its research efforts advanced technology that
has future civilian applications and that it
stimulate increased emphasis on prototyping.

While the Act's “sense of Congress” provi-
sions are not mandatory, the joint explanatory
statement made clear that Congress would
mandate the revisions next year if DoD did not
implement them by regulation.?

DARPA has been applauded for its work in
developing innovative technologies for military
applications.?” Many in Congress and industry
have long advocated expanding DARPA’s man-
date to include greater emphasis on dual-use
technology.? Although Congress has attempted
to steer DARPA’s funding toward more generic,
dual-use projects, the current Administration
has resisted.?® The Act's suggested changes to
DARPA's mission are a step in the right direc-
tion and deserve to be given serious consider-
ation as a means to helping U.S. industry
regain its competitive position in commercial
R&D.%®

CONCLUSION

Congress's leadership on defense conver-
sion and industrial base issues is commend-
able. The Defense Conversion, Reinvestment
and Transition Act of 1992 goes a long way to-
ward redefining industrial and technological
priorities. It addresses fundamental needs
such as assessing defense industrial base ca-
pabilities and developing comprehensive plans
and strategies for ensuring that industrial ca-
pabilities meet national security needs. The
Act’s financial support for dual-use technology
development, its efforts to move toward greater
use of commercial products, and its programs
for cooperation between industry and govern-
ment are also important to reshaping the way
DoD conducts its business.

A key concern in the implementation of
this legislation, however, is that so many ambi-
tious and overlapping initiatives are under-
taken at once. The success of the various

- initiatives will require significant coordination

both within DoD and among the various agen-
cies. The Departments of Commerce, Labor
and Energy, which each have interests in revi-
talizing the commercial technology base,
should be substantively involved in surveying
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industrial capabilities as well as in shaping and
implementing the overall industrial base plan.

A strong and effective National Technology
and Industrial Base Council to coordinate the
various agencies’ participation is essential to
ensuring that the ambitious program is carried
out, even if its innovative initiatives are re-
sisted within the governmental bureaucracy.
Also, coordination by the Council is necessary
to avoid duplicative or inconsistent initiatives
within the agencies.

The ability of the Council to effectively
serve in a coordinating function would be en-
hanced by the designation of a liaison from the
Executive Office of the President. The
President’s representative could add consider-
able clout to the functions of the Council and
serve a useful coordinating function not only
among the agencies but with Congress.®' In
addition, to accomplish the acquisition law re-
form called for by the Act there will be a need
to carefully consider the § 800 Panel's Report -
and to develop interagency support for promot-
ing further necessary legislative changes.®

With continued support from Congress and
the new Administration, the policies embraced
in the Act have the potential to generate mo-
mentum for change in DoD as well as industry
and will, hopefully, inspire greater cooperation
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to achieve the new challenges of developing a
strong national industrial base. |

ENDNOTES

'Ms. Dover's practice is concentrated in government contract law.
2in its November 1991 Report on the Defense Industrial Base, DoD
concluded that “[ijn a broad context, free market forces will guide the
industrial base of tomorrow. The ability of the base to meet future
DoD needs will depend in large measure on the ability of individual
companies to shift from defense to commercial production—and then
back again, when required.” p. ES-7. Similarly, in a white paper on
defense acquisition distributed on May 20, 1992, Under Secretary of
Defense Don Yockey indicated that “the primary Department
approach 1o ... downsizing will be to continue to let the free market
prevail through competition.”

3 The Department of Defense Appropriations Act of 1993 actually
appropriated stightly higher amounts. Pub. L. 102-396 (Oct. 6, 1982).
“See, for example, the National Defense Authorization Act for Fiscal
Year 1987, Pub. L. 99-661, 100 Stat. 3816 § 907 (1986) (requiring
DoD to define and fulfil its requirements through use of
nondevelopmental items to the maximum extent practicable} and P.L.
101-189, § 824 (requiring DoD to develop simplified uniform
acquisition contract forms and to eliminate barriers to the acquisition
of commercial items).

5 Jacques Gansler, former Deputy Assistant Secretary of Defense,
has touted the adoption of a dual-use strategy as “the best hope for
addressing the problems that plague the defense industrial base; (it}
promises significant cost savings to the DoD at a time of budgetary
crisis; ensures adequate surge capabilities to meet emergency
military requirements; and at the same time strengthens the science
and technology base in the United States.” Aprit 16, 1991 testimony
before Senate Armed Services Committee.

¢See National Defense Authorization Act for Fiscal Year 1991, Pub.
L. No. 101-510, 104 Stat. 1485 (1990).

?See, for example, Office of Technology Assessment, Holding the

. Edge: Maintaining the Defense Technology Base, April, 1989; Center
“for Strategic and International Studies, /ntegrating Commercial and

Military Technologies for National Strength, March, 1991, Carnegie

-*Commission on Science, Technology and Government, Technology

and Economic Performance: Organizing the Executive Branch for a
Stronger National Technology Base, September, 1991; Office of
Technology Assessment, After the Cold War: Living with Lower
Defense Spending, February, 1992,

®See, for example, “U.S. Industry Decries ‘industrial Darwinism':

“Bush Policy will Force Shakeout in Industry”, Defense News, October

14, 1991. 8

°In a February 12, 1992 speech before the American Defense
Preparedness Association, Representative Aspin, Chairman of the
House Armed Services Committee, articulated his strategy for
maintaining the defense industrial base, noting that “we’re going to
have to maintain a technology based and an industrial base that will
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give us a high-tech defense for the future with fewer resources anda
whole new set of rules.”

1 Future of the Defense industrial Base, Report of the Structure of
U.S. Defense Industrial Base Panel of the Committee on Armed
Services, House of Representatives (“House Panel Report”), April 7,
1992,

1"Senate Democratic Task Force on Defense/Economic Transition
Report, May 21, 1992. In addition, the Senate Republican Task Force
on Adjusting the Defense Base issued its report on June 25, 1992.
#2Pepartment of Defense Appropriations Act 1892, Pub. L. No. 102-
172, 105 Stat. 1155 (1992).

13 The Commission’s report supports integration of military and
commercial technologies and recommends revision of procurement
laws that are barriers to such integration. However, the Commission
found that Congress's recent legislative initiatives "as a whole did not
provide an integrated approach to transition problems.” Adjusting to
the Drawdown, Report of the Defense Conversion Commission,
December 31, 1992.

#The idea for a Council originated in the Senate Bill. S. 3114, 102d
Cong., 2d Sess. § 801 (1992). The House bill called for establishing a
new position in DoD for Assistant Secretary of Defense for
Reinvestment to supervise the implementation of the conversion and
reinvestment program. H.R. 5008, 102d Cong., 2d Sess. § 4103
(1992).

5House Panel Report at p. 15.

# National Defense Authorization Act for Fiscal Year 1993, H.R. Conf,
Rep. No. 966, 102d Cong., 2d Sess. § 4218 (1992). The House Panel
had previously noted that the Defense Depariment's November, 1991
Report to Congress on the Defense Industrial Base, required by

§ 825 of the FY 91 DoD Authorization Act, 10 U.S.C. § 2508, did not
include the data necessary for a comprehensive analysis of the
problems facing key sectors of the defense industrial base. Panel
Report at p. 15. In the FY 91 DoD Authorization Act, Tongress sought
1o expand the contents of the annual DoD report on the defense
industrial base. National Defense Authorization Act of Fiscal Year
1991, H.R. Conl. Rep. No. 923, 101st Cong., 2d Sess. § 825 (1990),
Joint Explanatory Statement.

78,3114, § 810. Arguably, such planning costs are already
allowable under the FAR cost principles. 48 C.F.R. §§ 31.205-11,
31.205-38.

The Economic Adjustment Committee was originally created by
executive order but was permanently authorized in the Defense
Economic Adjustment, Diversification, Conversion and Stabilization
Act of 1990, Pub. L. 101-510.

©The Carnegie Commission on Science, Technology, and
Government recommended that the Office of Science and Technology
Policy within the Execulive Office of the President assume a lead role
for *identifying, formulating and evaluating policy issues related to the
technological aspects of economic performance.” Technology and
Economic Performance: Organizing the Executive Branch for a
Stronger National Technology Base, September 1991.

2 Defense Production Act Amendments of 1992 (Pub.L. 102-558),
H.R. Conf. Rep. 102-1028, 102d Cong., 2d Sess. (1992).

# Comparable regulations issued by the Department of Commerce
provide procedures for issuance of administrative subpoenas,
demands for information and inspection authorizations. National
Security Industrial Base Regulations, 15 C.F.R. § 700.73 (1992).
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2 Addressing the desirability of the partnering approach, Senator Jeff
Bingaman explained, “The declining defense budget, combined with a
very large commercial investment in critical dual-use technologies,
makes it imperalive that the Defense Department work in partnership
with industry both to leverage the commercial investment in critical
areas and ensure the existence of an industrial and technology base
that can serve future defense needs.” October 8, 1992 Press
Release.

2 the past several years, the use of cooperative research and
development agreements (CRADASs) for government-industry projects
has increased. However, they have come under criticism because of
the often lengthy approval process and difficulties in negoliating
intellectual property rights. See for example, Technology Transfer
and Cooperative Research & Development Agreements, NCMA
Topical Issues in Procurement Series, Joseph T. Bolos, November,
1990; Transfers of Technology to Industry from the U.S. Department
of Energy Defense Programs Laboratories, The Atlantic Council of
the United States, July, 1992; “U.S. Dual-Use Technology Efforts
Achieve Mixed Results” Defense News, October 12, 1992,

# Joint Explanatory Statement of the Committee on Conference, H.R.
Conf. Rep. No. 966, 102d Cong., 2d Sess. 880 (1992).

%The establishment of a Federal Defense Laboratory Diversification
Program is an elaboration on an existing provision, 10 U.S.C.§ 2363,
which called for DoD to encourage technology transfer from the
laboratories but did not specify the means for the transfers.

% president-elect Bill Clinton has advocated the creation of a civilian
DARPA that is consistent with the sense of Congress on the matter.
His administration would therefore be likely to support a restructured
DARPA as suggested by Congress.

7 See, for example, “Pentagon Wizards of Technology Eye Wider
Civilian Role®, New York Times, October 22, 1991, which described
DARPA as “a lean, mean wizard of high technology.” See also,
“DARPA: Turning Ideas into Products®, Defense Electronics, July,
1991 which credits DARPA for inspiring systems such as the F-117,
the Patriot missile and J-STARS.

#See, for example, “Technology And Economic Performance’,
Report of the Carnegie Commission on Science, Technology and
Government, September, 1991,

2 3ge Department of Defense Authorization Act for Fiscal Years 1990
and 1991, Pub. L. 101-189, 103 Stal. 1352, § 251 (1989). See also
Department of Defense Authorization Act for Fiscal Year 1991, H.R. .
Conf. Rep. 923, 101st Cong., 2d Sess. Joint Explanatory Statement,
§ 244 (1990).

%in the 1980s, the nondefense share of U.S, investment in R&D
declined from 74 to 71 percent while the share of defense R&D in
Japan and Europe increased from 90 to 92 percent. National Science
Board, Committee on Industrial Support for R&D, The Competitive
Strength of U.S. Industrial Science and Technology: Strategic Issues,
August, 1992,

3 Note that in the Defense Production Act reauthorization, Congress
has called for the establishment of a Congressional Commission on
the Evaluation of Defense Industrial Policy. H.Cont. Rept. 102-1028,

203.
%2There will also undoubtedly be additional technology and industrial
base initiatives in the next session of Congress. See, for example, S.
3382, a bill introduced by Senator Hollings in the last days of the
102d Congress, which would provide expanded assistance to industry
efforts to develop critical civilian technologies by establishing a
Civilian Technology Corporation.
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ACCOUNTANT’S CORNER:
LOOKING OUT FOR No. 1

by Peter A. McDonald, C.P.A.,
Esq.

DeLoitTe & TOUCHE

The protracted recession has been hard
on many businesses, and the declining de-
fense budget has forced mass layoffs for nu-
merous contractors (with more of the same on
the way).

During periods of economic adversity,
companies scramble to survive. In desperation,
some will resort to creative accounting to bol-
ster their financial statements. One of the more
common solutions is to file a claim against the
government, and then seek to book part or all
of the amount claimed as revenue.

Not surprisingly, there are auditing stan-
dards that apply to this situation. Formulated
by the Auditing Standards Division of the
American Institute of Certified Public Accoun-
tants (AICPA), they are set forth in Statement
of Position {SOP) 81-1 and provide in pertinent
part as follows:

Recognition of amounts of additional contract
revenue relating to claims is appro-
priate only if it is probable that the
claim will result in additional contract
revenue and if the amount can be re-
liably estimated. Those two require-
ments are satisfied by the existence
of all the tollowing conditions:

a. the contract or other evidence pro-
vides a legal basis for the claim, ora
legal opinionhas been obtained, stating
that under the circumstances there is
areasonable basis to supportthe claim.

b. Additional costs are caused by cir-
cumstances that were unforeseen at
the contract date and are not the re-

~ sultof deficiencies in the contractor’s

performance.

¢. Costsassociated with

the claim are identifi-

able or otherwise de-

terminable and are
reasonable in view of
the work performed.

d. The evidence sup-

portingthe claimis ob-

jective and verifiable, not based on
management's “feel” for the situation
or on unsupported representations.

If the foregoing requirements are met,
revenue from a claim should be re-
corded only to the extent that contract
costs relating to the claim have been
incurred. The amounts recorded, if
.material, should be disclosed in the
notestothe financial statements. [Em-
phasis added.)

~ When the auditors arrive on the scene,
one of the first documents they will want to see

is the outside counsel’s legal opinio‘n (see (a)

above). There is a significant reason why they

will want a copy of this opinion. If the company
goes under and investors or creditors sue the
auditors, the auditors WILL third party the out-
side counsel for malpractice.

The short message here is that govern-
ment contract litigators in the private sector
should be extremely wary about issuing such
legal opinions. Creditors and investors, as well
as auditors, will rely on the attorney'’s repre-
sentation that recovery under the claim of addi-
tional contract revenue amounting to $x is
probable. Most of us have tried enough cases
to know that such results are rarely so predict-
able in litigation.

Counsel are expected to zealously repre-
sent their clients within the bounds of the law.
However, they should not let zeal blind them
into forgetting to look out for number one.




