EDITOR’S COMMENT
by Jim Nagle

tion continues to be certification of claims under the
Contract Disputes Act. The battleground has shift-
ed from the courts and boards

The major topic in Board of Contract Appeals litiga-

In all seriousness, Peter will be an outstanding
editor. He is familiar to all of us in the Association as the
author of "The Accountant's Corner” and as the co-author
of a very important article on the environmental cost prin-
ciples, Part | of which appeared in our previous issue, and
the second part in this issue. Peter, besides being an
attorney, is also a certified public accountant. He recently
retired from the Army and now

(where contractors have been failing | o
resoundingly and frequently) to the :
regulatory arena and Congress. The
Office of Federal Procurement Policy
has proposed changes to the certifi-
cation process that would address
who can properly certify a claim,
while Senator Howard Heflin of
Alabama has introduced legislation
which would make an improper certi-
fication not affect the jurisdiction of
the Claims Court or the Board of
Contract Appeals. This issue will be
followed by all of us and will be
reported in these pages as new
developments arise.

Between the Board of
Contract Appeals Bar Association
and a predecessor, the Armed
Services Contract Trial Lawyers
Association, | have been editing
these newsletters for over five years.
Doubtlessly, all of you are begging
for a change so that you can have
an editor who is articulate, knowl-
edgeable, and with a keen eye for
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has joined the staff of Deloitte &
Touche.

The most important
things you can do to help Peter,
and yourselves, in his desire to
produce a first-rate publication is
first, send him materials. (Petet's
address and telephone number
are: Peter A. McDonald, Deloitie
& Touche, 1900 "M" Street N.W.,
Washington, D.C. 20036, (202)
955-4230) We are always on the
lookout for articles of any length,
book reviews, case notes, bibli-
ographies. Second, please keep
Peter and the Association appris-
es of any change of address.
Nothing is more frustrating to an
editor than to have copies
returned because of incorrect
addresses.

Remember that the
Association's Annual Meeting is
coming up in October and is
mentioned elsewhere in this
issue. The Annual Meeting is

what is important and topical.
Unfortunately, everyone we asked
that had those qualifications refused to take the job. So,
Peter McDonald of Deloitte & Touche has foolishly agreed
to accept the responsibility.

always a top-flight affair, with an
impressive array of speakers,
excellent materials, and very topical subjects. | look for-
ward to seeing all of you there. In the meanwhile, | wish
Peter the best of luck in what | am sure he will find to be a
very rewarding endeavor.




THE PRESIDENT'S COLUMN
By Frank Carr

This year has been an active one for the BCA
Bar Association. | am pleased to report that we have
made progress on general administrative matters and
special programs. However, we still have a long way to
go to meet my vision by our organization.

Our membership chair (and future newsletter edi-
tor), Peter McDonald, has been working hard to generate
new membership and to put together a current member-
ship roster with up-to-date addresses. He will need your
help to spread the word on the advantages of member-
ship and encourage others to join our Bar Association.
Furthermore, Peter is developing a directory of our mem-
bership that should be available shortly for all members to
reference. This should be helpful to everyone.

The Treasurer, Steven Porter, reports that the
BCA Bar Association is in good financial posture. Also,
Steve informs me that you should be receiving your dues
notices soon. Please make sure your address is correct
when you return your dues.

Our Secretary, Robert Schaefer, and | have been
working to create a certificate of membership suitable for
framing. Obviously, this will be an original design. |
expect to have the certificate available for distribution at
the Annual Meeting this fall.

Concerning special programs, our Bar
Association recently sponsored a highly successful and
well attended breakout session at the Federal Circuit
Judicial Conference held in Washington, DC. The topic
was "What Price the Environment? Who Should Pay?"
The BCA Bar Association Program Chair, John
Chierichella, and Administrative Judge Carol Park-
Conroy, were responsible for planning the breakout ses-
sion and arranging for speakers. John also served as
moderator. They deserve our appreciation for a job well
done.

The next program to look forward to is the Annual
Meeting. The location as well as the Program Chair have
changed from last year. This time, the Annual Meeting
will be held at the Crown Plaza, Metro Center,
Washington, DC. The date is October 26. | mention this
imporiant meeting to you so that you can mark it on your
calendars. All members are encouraged o attend. We
need membership participation to have a good meeting.
The new Program Chair is Barbara E. Wixon.

| hope to have more progress to report to you in
our next newsletter.

BCA BAR
ASSOCIATION
ANNUAL MEETING

By Sally B. Pfund

The Annual Meeting of the BCA Bar Association
will include a panel discussion addressing potential tech-
niques for obtaining expeditious and cost-effective resolu-
tion of mid-size disputes, intending to include those dis-
putes with a monetary value which precludes resort to the
accelerated procedures of the Boards, but for which costs
must be minimized in order to make claim prosecution
worthwhile. The Panel will consider a number of different
approaches such as use of discovery limitations, ADR
options, or stipulations; and differing perspective, i.e.,
does the Board have a duty to assist a contractor in con-
taining litigation costs, and/or, does the Government have
an interest in expeditious, cost-effective resolution of con-
tractor claims?

RETIREMENT OF JUDGE VASILOFF

On 30 May 1992, Judge Karl S. Vasiloff retired
from the Armed Services Board of Contract Appeals after
more than 14 years service.

Karl Vasiloff was born in Lansing, Michigan on 18
May 1930. He received his law degree from the
University of Michigan Law School in 1955. Prior to his
appointment to the Armed Services Board of Contract
Appeals, Judge Karl Vasiloff practiced his profession with
the National Academy of Sciences 1955-1959, engaged
in the private practice of law 1960-1962, tried cases for
the Federal Trade Commission in 1962, was an assistant
attorney general for the State of Michigan for ten years
1963-1973, tried contract cases for the Department of the
Navy 1973-1975, and then became a member of the
Interior Board of Contract Appeals in April 1975.

Judge Vasiloff is a member of the Michigan Bar
and is also admitted to practice in the U.S. District Courts
for the Eastern and Western Districts of Michigan, the for-
mer U.S. Court of Claims, and the Supreme Court of the
United States. He was appointed to the Armed Services
Board of Contract Appeals in January, 1978.

RETIREMENT OF JUDGE GOMEZ

On 3 July 1992, Judge Robert G. Gomez retired
from the Armed Services Board of Contract Appeals after
nearly 15 years service. Judge Gomez was born in Fall
River, Massachusetts on 10 February, 1935. He received
his law degree from Georgetown University Law Center in
1967. Prior to his appointment to the Armed Services




Board of contract appeals, Judge Gomez served in ihe
General Counsel's Office in the Maritime Administration from
April 1967 - January 1971, was an assistant counsel in the
Office of Counsel for the Naval ship Systems Command,
Department of the Navy from January 1971 - May 1974, an
Assistant to the Navy General Counsel from May 1974 - July
1975, and an Assistant General Counsel, Office of the
General Counsel, Department of the Navy from July 1975 -
November 1977. He was appointed to the Armed Services
Board of Contract Appeals in November 1977. A reception
was held at the Fort McNair Officer's Club on 24 June.
Goodbyes were exchanged and stories told. Judge Gomez
leaves the Board to join American Management Systems,
Inc., of Rosslyn, Virginia.

decided without discovery, pleadings, papers, documents,
witnesses or hearings . "Those" include even a former board
chairman who insisted that well-appointed board members
were aware of all of the problems that could engender dis-
putes and appeals, and therefore the latter should be decid-
ed "down, quick and dirty." The reader will pardon the omis-
sion of a footnote crediting the source of the quoted expres-
sion.

Another form of board bashing is to focus on one
tiny opinion of one tiny board and generalize from that tiny
opinion that all boards and judges would be guilty of the
same imagined sins. The vox populi rise up and shout "Fix
or kill all the boards and judges.”

The subject of this writing is an excellent example of
both types of bashing.

BOARD BASHING
By Philip M. Risik

This is a retrospection on the
article, THE DISPUTES PROCESS: A
GOVERNMENT PROSPECTIVE, which
appeared in the Winter 1992 edition of

According to the article, a
statement by the chairman of one
board in his annual report "is indica-
tive of a [board] process that is bro-
ken.” The author strikes (bashes) at
the very bowels of the existence of
the boards with the comment "| don't

“The BCA Bar Association.”

Although the title of the article is sufficiently general
to include the entire procurement process, almost 90% of the
lineage deals with board and lawyer bashing. The remaining
three paragraphs advance a plan for pre-decisional review of
proposed contracting officer decisions, coupled with an
inconsistent belief that the authority of the contracting officer
should be strengthened. The review is recommended to be
accomplished by "an impartial party within an agency, some-
one not intimately involved in the contract in dispute, ...."
The intimation is that such a review would discourage
unwarranted decisions in favor of the government, as well as
frivolous defense of appeals to the boards and courts.

Since interference in the business functions of the
contracting parties should not, in this writer's opinion, be a
primary function of lawyers or bar associations, further com-
ment on the tangled web spun by the article will be
eschewed by this writer. Indeed, he will wear earplugs dur-
ing the remainder of this writing so as'to block out the cries
of anguish emanating from the Virginia side of the Potomac
(which may still be within the District of Columbia at high tide
according to strange law).

Also, the intervention of this new Disputes Czar
would accelerate the disputes process in some arcane way.

Board Bashing. In the Oxford American Dictionary
a bash is defined alternatively as "a violent blow or knock”
and "(slang) a party or festive good time." With but a mod-
icum of poetic license both can be applied to the sport of
generally belittling the boards, decrying their existence, but
offering no constructive suggestions. Probably the most
notable suggestion comes from those who maintain that
board procedures are too "judicialized"; appeals should be

mind saying to you that as far as | am
concerned, the system is constipated
and it needs drastic measures to fix it and needs them
soon."

What was the terrible dictum uttered by the embat-
tled chairman which prompted the author's medical diagno-
sis? The report stated "The filings in FY 1991 show a con-
siderable increase over the previous 5 years. This is most
welcome (sic). | believe it is indicative of the level of activity
to be anticipated from [the agency's] current programs.”
Perhaps the chairman was too expansive. But as far as this
writer is concerned he was simply expressing relief at the
fact that his agency's activities, which had been severely cut
back in recent years, were beginning to repercolate. It is dif-
ficult to relate the attitude expressed pressed by the chair-
man to the efficiency and raison d'etre of about a dozen
boards and more than 60 judges. Even the author's pre-
scription is questionable. Rather than some antidote for con-
stipation, perhaps a dose of Kaopectate might have been in
order.

The next horrible example cited in the article was a
decision by the GSBCA on an ADP protest, in which the
board ordered that the protester's legal fees and expenses
be reimbursed to the judgment fund from Navy appropria-
tions. The author was of the opinion that the board did not
have the authority to so order, stating "l am troubled by what
appears to me to be an expansion into the realm of authority
of the federal agencies, where they do not even have a legal
right."

Although claiming to have "had enough experience
with the Board of Contract Appeals to last a lifetime,” the
author failed to note that the GSBCA was not acting in a
contract dispute under the CDA, but was merely the desig-




nated agent of GSA to carry out a statutory function in
certain protests. In the view of this writer, a board judge
rarely concerns himself (herself) with the business func-
tions of the agencies or contractors and cares little where
the money is found to pay awards or judgments. To be
sure, it has happened, particularly in connection with certi-
fications of claims, but not often enough to constitute a
trend. And, not often enough to consider the boards as
"broken."

Taking a cue from the Vice-President's remark-
able foray at the last ABA Annual Meeting, the author
proposes that the principal monkey-wrench is the Bar.
They have a duty to prevent contractors from pursuing
cases that do not "have a chance of winning,” and
"lawyers are taking the contractor for a ride at our
expense.” The author challenges our association to come
up with a list of 50 reforms like that other fellow did and
claims that they "are being implemented." The fact is that
the ABA agreed with about 20 basic points; disagreed
with about a dozen; and did not even comment on the bal-
ance. The ABA also produced a blueprint of more than 20
proposed improvements, to which the reaction of the Vice-
President's press secretary, admitting he had not read the
ABA product asked "lIs this the one that calls for more
money in the pockets of lawyers?" Apparently there is a
party line emanating from the White House down to the
author of the article.

The author proposes that Administrative Judges
should "have a code of what they should be doing, what
they should be looking at, and what their limits are.”
Perhaps the association should send the author copies of
the Board Rules and the ABA Code of Judicial Conduct.

It must be admitted that the author has a point
when referring to our annual and other meetings she
writes "What is the value of these meetings if the same
things are discussed year after year? What have you
done? (sic)"

It is suggested that the association might have a
good answer to the author's question: "How many years
are you going to continue hearing from people like me
who are anxious to talk about the broken process?"
(Emphasis supplied.) ‘

Which brings this writer to the nub of this exer-
cise. Having analyzed the performance of a Board
Basher has the exposition exposed the futility of that prac-
tice? The defenseless boards have to weather bashing
from both the agencies and the contractor community.
One could surmise that it is a res ipsa loquitur which per
se proves the impartiality of the boards; or that if they
always err (as each losing party believes) they are at least
erring without fear or favor. In the long view, even that is
aplus.

This concludes with a plea: Let us eschew Board
Bashing. Let us critique ideas, concepts, procedures and

even individual decisions; and, above all, let us propose
improvements; not indulge in saber-rattling with a view
toward cutting off 60 heads in one fell swoop. Nor should
the pro-ram committee suffer speakers who revel in that
sport; nor should the editors of this fine publication waste
space by printing such non-thoughts. Amen.

THE ACCOUNTANT'S CORNER
TYPES OF AUDITS

By Peter A. McDonald, C.P.A,, Esq.

All audits are not alike, but many attorneys who
work in government contracts are unmindful of the differ-
ences between compliance audits, operational audits,
audits of financial statements, compilations, and reviews.
This brief articte will highlight the differences between
these engagements.

Compliance audits are exactly what their name
represents them to be. Auditors determine whether (and
to what extent) an entity complied with applicable laws,
regulations, or policies. For example, OMB Circular A-
133 details the standards for all recipients of federal
grants. In order to receive continued federal funding,
such organizations must submit to an audit. In this man-
ner, federal agencies ensure that federal funds were prop-
erly accounted for and used toward their intended purpos-
es. In government contracts, both DCAA and GAO per-
form a variety of compliance audits and their reports are
occasionally made public. The typical DCAA audit verifies
whether a contractor's financial representations set forth
in a proposal or claim comports with the cost accounting
standards (CAS), the FAR cost principles and generally
accepted accounting principles (GAAP). The audit report
usually goes to regulatory officials.

Operational audits are internally oriented exami-
nations of individual departments or programs. Their
results are reported to management. Through such
audits, the effectiveness and efficiency of a directorate or
project is scrutinized. (Efficiency as used by accountants,
means how economically the allocated resources were
used. Effectiveness refers to how well the stated objec-
tives were achieved.) Operational audits frequently pre-
cede organizational reorganizations and realignments.

The most common type of audit is the audit of
financial statements. Because DCAA auditors do not
audit financial statements to prepare an auditor's opinion,
this type of audit is one that government attorneys are
most unfamiliar with. DCAA auditors examine a contrac-
tor's financial records not to attest to their consistency
with GAAP, but to ascertain whether expenses were prop-
erly charged to government contracts, whether accounting
policies and procedures conform to CAS requirements,
and so on. Disagreements between the government con-








































